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 part IV. The Executive
 
Effect of
Acts of State
on British
Subjects.
Act of State
as Defence
to Action
in Tort.
 391, at p. 409. In this case a British corporation failed to establish
by petition of right the right to enforce against the Crown a claim for
a wrong inflicted upon it by the Government of a State (the former
South African Republic) which had been extinguished by acts upon
the part of the Crown which were acts of State, namely, conquest
and annexation. No interference with the rights of British subjects
enforceable in British courts was thereby involved, and it lay within
the discretion of the Crown to determine which, if any, of the liabili-
ties of the extinguished State it was prepared to assume. In Nabob
of the Carnatic v. East India Company (1792), 2 Ves. Jun. 56, there
was dismissed a bill in equity founded upon treaties between the
Nabob and the Company; the treaties were political and made
between a foreign Power and subjects of the Crown acting as an
independent State under charter and statutory powers; they were
therefore not subject to the jurisdiction of the courts.1
The Crown cannot justify in a British Court an interference
wherever taking place with the existing rights of British subjects by
the plea of act of State, but an alleged right may be unenforceable
because it is placed outside the jurisdiction of the municipal courts
by the operation of such an act: West Rand Central Gold Mining Co.
v. The King (ante). 'Thus the treaty-making power of the Crown does,
not dispense with the necessity for legislation where the creation off
a treaty requires a modification of the existing rights of subjects.!
On the other hand, acts which are within the undoubted power of the
Crown may indirectly have an effect upon private rights. Thus the
declaration of war will render it illegal to carry out existing contracts
with alien enemies; the recognition of a foreign Government may
affect the result of a lawsuit depending upon the validity or otherwise
of a foreign decree confiscating property abroad 8; the recognition of
the diplomatic status of a foreigner will render him immune from suit
by a subject in a British court.
The plea, act of State, can be raised as a defence to an act, other-
wise tortious or criminal, committed abroad by a servant of the
Crown against a subject of a foreign State or his property, provided
that the act was authorised or subsequently ratified by the Crown.
The use of the term in such a case is in the nature of a special defence
qualifying the rule of municipal law which normally prevents a
wrongdoer setting up that his tortious act was done by command of
the Crown.
This defence is illustrated by Buron v. Denman (1848), 2 Ex. 167;
K.&L. 102.
A naval commander stationed on the coast of Africa was ordered
by the Governor of a British colony to secure the release of British
1 For acts of State in protectorates, see p, 443, post,
« Pp. 213-4, pest.	a P. 216, post.

